ARGYLL AND BUTE COUNCIL Planning Protective Services and Licensing
Committee

DEVELOPMENT AND

INFRASTRUCTURE SERVICES 16 MARCH 2016

DEVELOPING A STATUTORY REGIONAL MARINE PLAN FOR THE FIRTH OF CLYDE

EXECUTIVE SUMMARY

This report sets out the current proposals for the establishment of a Marine
Planning Partnership (MPP) which will develop a statutory regional marine plan for
the Clyde region and identifies the implications for the Council in relation to the
Marine (Scotland) Act 2010 and direct involvement in regional marine planning as a
Member of the Clyde MPP.

Regional Marine Planning will seek to influence the future use and development of
our marine waters and adjacent coast and it is therefore essential that the Council
positively influence the development of Regional Planning in the Firth of Clyde.
Engagement by the Council in the marine planning process is not expected to
require additional resources and presents a key opportunity to ensure that marine
planning actively contributes to and supports delivery of Council priorities, in
particular our SOA outcomes for sustainable economic growth.

A report on this matter will be considered by Policy and Resources Committee on
17t March, focussing on the specific legal and resources implications for the
Council.

It is recommended that this committee:
(i) Note the contents of this report and implications for planning services; and
(i) Recommend that the Council:

a) Agree to be a Member of the Clyde MPP, to be represented by an officer
from Development and Infrastructure Services; and

b) Agree to accept the offer of a permanent position on the Partnership Board
of the Clyde MPP, and seek appointment by Council of an elected member.
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INTRODUCTION

This report sets out current proposals for the establishment of a Marine Planning
Partnership (MPP) to develop a statutory Regional Marine Plan for the Scottish
Marine region for the Clyde and identifies the implications for Planning Services,
including benefits, risks and resources, associated with direct involvement in the
development and implementation of regional marine planning.

A report on this topic is due to be considered by Policy and Resources Committee
on 17 March, with a focus on legal and resource implications.

RECOMMENDATIONS

It is recommended that this committee:
(i) Note the contents of this report and implications for planning services; and
(i) Recommend that the Council:

a) Agree to be a Member of the Clyde MPP, to be represented by an officer from
Development and Infrastructure Services; and

b) Agree to accept the offer of a permanent position on the Partnership Board of
the Clyde MPP, and seek appointment by Council of an elected member.

DETAILS
Background

The Marine (Scotland) Act 2010 and Marine and Coastal Access Act 2009
established a new legislative and management framework for the UK marine
environment with the aim of managing competing demands on the sea in a
sustainable way.

The Marine (Scotland) Act 2010 requires Scottish Ministers to prepare and adopt a
national marine plan for Scotland’s marine area and allows them to prepare and
adopt regional marine plans for Scottish Marine Regions.

The Marine (Scotland) Act 2010 provides the Scottish Ministers with powers to give
directions which designate any of the delegable functions in relation to a Regional
Marine Plan which would be exercisable by the Scottish Ministers to a delegate


http://www.legislation.gov.uk/asp/2010/5/pdfs/asp_20100005_en.pdf
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4.2.5

acting on behalf of the Scottish Ministers. The designated delegate must comprise
of a person nominated by the Scottish Ministers and one or more of (i) a public
authority (ii) a person nominated by a public authority with an interest in the Scottish
marine region to which the regional marine plan applies as the Scottish Ministers
consider appropriate.

The Scottish Ministers may give direction only with the consent of the public
authority.

Marine Planning in Argyll and Bute

National Marine Plan

Scotland’s first National Marine Plan was laid before Parliament on 27 March 2015
and sets out strategic policies for the sustainable use of Scotland’s marine
resources out to 200 nautical miles. It contains objectives and policies for the
sustainable development of key marine industries and provides guidance for the
development of Regional Marine Plans.

Regional Marine Planning

Regional Marine Planning will be implemented within defined regional areas known
as Scottish Marine Regions. Two regions cover the Argyll and Bute area (see
Appendix 1), the Argyll region which is fully within Argyll and Bute, and the Clyde
region which encompasses our coastal waters from the Mull of Kintyre to
Helensburgh. These regions extend from mean high water springs out to twelve
nautical miles.

Scottish Ministers intend to delegate regional marine planning powers to MPPs to
give local stakeholders ownership and decision making opportunities when
developing statutory Regional Marine Plans that best reflect the economic and
environmental needs and sensitivities of their area. Each MPP will be responsible
for forming a Regional Marine Plan for their area in accordance with any direction to
it by Scottish Ministers. The Regional Marine Plan must meet the requirements of
the Marine (Scotland) Act 2010 and be consistent with the National Marine Plan.
Regional Marine Plans will be subject to adoption by Scottish Ministers.

The legislative requirements for a Regional Marine Plan include:

» Assessing the condition of the region;

+ Summarising the significant pressures and consequences of human activity;

+ Keeping under review the characteristics of the region: the purposes of its use,
the communication energy and transport systems and the living resources it
supports;

» Setting economic, social, marine ecosystem and climate change objectives;

+ Stating the contribution of MPAs and other designated areas;

« Stating policies for sustainable development of the region; and

+ Developing a Statement of Public Participation and carrying out consultation.

Scottish Government do not have the resources to support the development of all
eleven regional marine plans at the same time and have therefore decided that the
Clyde and Shetland regions will be the first areas to set up MPPs and develop
statutory regional plans. There is currently no timescale for developing a Regional
Marine Plan for the Argyll region.


http://www.gov.scot/Resource/0047/00475466.pdf

4.3

4.3.1

43.2

4.3.3

434

4.4

441

442

Implications for the Council

The importance of Local Authority involvement and membership of MPP’s is
recognised in the National Marine Plan and associated Planning Circular 1/2015;
The relationship between the statutory land use planning system and marine
planning and licensing, in order to develop effective and achievable marine plans
that are consistent with regional development plans and strategies. These
documents clearly outline the necessity for integration between the marine and
terrestrial planning systems and identify that alignment should be achieved through
consistency of policy guidance, plans and decisions.

The Marine Acts require public bodies to take authorisation or enforcement
decisions in accordance with the National Marine Plan and relevant Regional
Marine Plans, unless relevant considerations indicate otherwise. The Council will
therefore have to take account of relevant marine plans when determining planning
applications for aquaculture development and coastal development which may have
an impact on the marine environment or activities it supports.

In terms of planning policy, the Council will need to consider the National Marine
Plan and any relevant Regional Marine Plans when developing the next Local
Development Plan (LDP). Marine Scotland has now been identified as a ‘key
agency’ in the LDP development process. Equally, MPPs will need to take account
of relevant LDPs in the development of Regional Marine Plans. Marine and
terrestrial planning authorities will therefore be required to formally consult each
other in the preparation of their plan and collaborate closely throughout the planning
process to ensure consistency. This includes mutual support for specific
development proposals in marine and terrestrial plans which affect each other.

The Marine (Scotland) Act 2010 requires public authorities have regard to
appropriate marine plans in making any decision which relates to the exercise by
them of any function capable of affecting the whole or any part of the Scottish
marine area, but which is not an authorisation or enforcement decision. This
requirement could be relevant to any proposed management action, strategy or
policy which has potential to affect the marine area. Examples of service areas
where consideration of marine plans in decision making might be necessary
include: management of Council owned ports and harbours; coastal road
maintenance & coastal protection works; flood risk planning & management; and
development of strategy and policy relating to marine renewables and transport.

Proposals for Regional Marine Planning in the Firth of Clyde

Marine Planning Partnership

Marine Scotland has tasked the existing Firth of Clyde Forum, of which the Council
is a member, with setting up the MPP for the Scottish Marine region for the Clyde.
It is intended that the initial membership of the MPP will be based on the existing
membership of the Clyde Forum which includes a wide range stakeholders
including public bodies, marine and coastal industry sectors and environmental
organisations.

As a key local authority with a significant area of coastline within the Clyde region,
Argyll and Bute Council has been identified as a key public body which should be a
Member of the Clyde MPP and have a permanent positon on the Partnership


http://www.gov.scot/Resource/0046/00465766.pdf
http://www.gov.scot/Resource/0046/00465766.pdf
http://www.gov.scot/Resource/0046/00465766.pdf
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Board. Partnership Board members are required to act in the wider interests of the
partnership, rather than representing their own organisation and the Board will
supervise the activities of the association, including making final decisions on any
issue where Members cannot agree.

The Constitution for the Clyde MPP is detailed in Appendix 2 and has been
developed in consultation with Clyde Forum members. Members and Board
Members of the partnership are required to conform to the constitution. The
proposed legal form of the partnership is an Unincorporated Association.

Direction from Scottish Ministers

Under Section 12 of the Marine (Scotland) Act 2010, Scottish Ministers can direct a
delegate to carry out marine planning functions at a regional level. The delegate
must comply with the direction, and is taken to have all the powers necessary to do
so. Scottish Ministers may give Directions only with the consent of the public
authority and the terms of the Direction should be discussed with the delegate
before the Directions are finalised and given by Scottish Ministers.

The Draft Ministerial Direction detailed in Appendix 3 sets out the powers that
Scottish Ministers propose to delegate and identifies the ‘delegate’ as the Clyde
MPP and those public authorities which form part of the Clyde MPP and which have
given consent to the Direction. Letters from Scottish Ministers were sent to the
Chief Executives of Public Bodies in the Clyde area at the end of February 2016
asking for a reply to confirm that they consent to the Direction once they are in a
position to do so.

The Clyde MPP was formally established on 10 February 2016 at a Clyde Forum
meeting with some members able to sign up to the constitution and consent to the
draft Direction from Scottish Ministers on this date. The majority of public bodies in
the Clyde require longer seeking approval within their organisations and so are able
to adopt and sign these documents at a later date.

Stages of plan development

The Clyde MPP will start the development of the Regional Marine Plan in spring
2016 with some preparatory work already started on a Clyde Marine Region
baseline assessment. It is estimated that it could take three years to develop a
Regional Marine Plan and this timescale may fit with the key stages of development
of the next LDP which has to be adopted prior to March 2020.

Marine Scotland will support the Partnerships with access to research and science,
provision of data and guidance on policy development. Marine Scotland is
providing fixed funding for the Clyde MPP to take forward the development of a
Regional Marine Plan for the Scottish Marine region for the Clyde.

The key stages of plan development will include:

Approval of ‘assessment of the Clyde’ report;

Approval of ‘Statement of Public Participation’;

Approval of ‘Main Issues Report’;

Approval of ‘draft plan’ for consultation; and

Approval of final plan’ for submission to Scottish Ministers.

aORrWON=


http://www.gov.scot/Resource/0049/00494013.pdf
http://www.gov.scot/Resource/0049/00494012.pdf

It is proposed that at these key stages of plan development, relevant documents
would be reported to the relevant Council committees for consideration and
approval.

4.4.10 Members should note that it may be necessary to amend the Council’s constitution
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to delegate to the Director of Development and Infrastructure Services the
nomination of an officer to sit as a member on the Clyde MPP.

Views on proposals

Membership of the Clyde Marine Planning Partnership

The coastal area of Argyll and Bute is an exceptional economic, environmental and
social asset. The extensive and varied coastline is of national, and in some parts
international significance, containing many areas of special landscape and
ecological significance. It is also home to the majority of Argyll and Bute’s
population and a major focus for economic activity, recreation and tourism. The
Argyll and Bute economy and many of our coastal communities, particularly in
remote rural or island communities, are heavily dependent on a range of maritime
economic sectors including fishing, aquaculture, marine transport and shipping,
marine tourism, military use, marine services and marine science. These
established sectors in addition to emerging sectors such as marine renewables
offer considerable potential for economic growth in Argyll and Bute. It is therefore
essential that the national and regional framework of marine planning is consistent
with our Council priorities and policy, in particular our LDP and EDAP, in order to
maximise delivery of our SOA outcomes for sustainable economic growth.

In addition, active involvement in the development of regional marine planning
policies provide the Council opportunities to ensure regional plans are consistent
with and promote delivery of Council priorities, and directly influence decision
making by other consenting bodies on marine development proposals that do not
require planning permission. For these reasons it is clearly in the Council’s interest
to directly influence the development and implementation of a Regional Marine Plan
for the Scottish Marine region for the Clyde and therefore this report recommends
that the Council agrees to be a Member and a Partnership Board Member on the
Clyde MPP.

Legal form of the MPP

Members should note that the MPP is formed as an unincorporated association,
which means that liability will fall to any or each of the Members as the association
cannot be sued in its own right. While a legal challenge to the process of
developing the plan is possible, it is considered that the main risk of liability of the
association will be to the Scottish Ministers should the association fail to meet their
obligations under the Direction. Any legal challenge to the finalised Regional
Marine Plan itself is likely to be addressed against Scottish Ministers.

Constitution and Direction

The Direction is considered to be short on detail in some areas but it is
acknowledged that this document needs to be read in conjunction with the Marine
(Scotland) Act 2010. While there are currently considered to be a number of points
which could be improved these concerns, if not amended, are not considered to be
of detriment to the Council.



http://www.legislation.gov.uk/asp/2010/5/pdfs/asp_20100005_en.pdf
http://www.legislation.gov.uk/asp/2010/5/pdfs/asp_20100005_en.pdf
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Members will note that the Constitution identifies under objectives and powers that
the MPP will focus on Integrated Coastal Zone Management (ICZM) activities in
addition to marine planning at a regional scale whereas the draft Direction only
includes powers relating to regional marine planning. The reason for this is
because the MPP will replace the current Clyde Forum which has been operating
as a voluntary Local Coastal Partnership for many years and undertaking a range of
projects under the banner of ICZM. Clyde Forum members, who will become
members of the MPP, have agreed that once a regional marine plan has been
developed that the MPP should have the ability to undertake ICZM projects if it has
time and resource to do so, and it contributes to the implementation of the regional
marine plan.

Council officers have made a number of comments and recommendations on these
documents during their development. While all of our comments have not resulted
in changes to the documents, overall they are considered appropriate and no
unacceptable risks have been identified. Taking account of the points raised above
(paras.4.5.1 - 4.5.6), it is recommended that the Council sign up to the Constitution
and give consent to the Direction.

Resource implications

The Direction from Scottish Ministers will remain in effect until it is revoked by the
Scottish Ministers. It is anticipated that the Direction will be reviewed after a three
year period and that a further Direction may be given by the Scottish Ministers, with
agreement of the MPP and relevant public bodies, following the adoption of the
Regional Marine Plan. The Marine (Scotland) Act provides that Scottish Ministers
with powers to make grants to a delegate for the exercise of designated functions.
Marine Scotland have committed to the funding of MPP staff and other associated
running costs for a period of two years, with staff to be employed and housed by
SNH, who are a member of the MPP. This is set out in a grant agreement between
Marine Scotland and SNH. Marine Scotland fully intend to continue funding in the
final year covered by the Direction but at this time are not able to commit to funding
beyond a two year period.

The Constitution allows in-kind contributions to be made by Members to the
partnership, including but not limited to, staff employment, office accommodation,
meeting rooms, geographical information systems services and relevant financial
management services. There is no expectation or requirement on any Member of
the partnership to make any in-kind contributions and therefore there are no
financial obligations for the Council should it become a member of the Clyde MPP.
There may be opportunities for joint working between the Council and the MPP
during the development of the Regional Marine Plan and the next LDP which might
identify areas of work which directly benefits both parties and for which the Council
may wish to consider in-kind contributions of some form. Any proposals which
might have resources implications for the Council would be brought to the relevant
committee(s) for approval.

There is a clear requirement for officer and member time in attending Clyde MPP
meetings, acting on outputs and reporting to relevant departments and committees.
This expected officer time can be met under current staff levels within Planning
Services.
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4.3 of this report, will be implemented largely by officers in the Development Policy
and Development Management sections of Planning Services. These duties are
not anticipated to result in a significant increase in work load and therefore can be
met under current staffing levels.

CONCLUSION

Regional Marine Planning will seek to influence the future use and development of
our marine waters and adjacent coast, and it is therefore essential that the Council
continues to positively influence the development of Regional Planning in Scottish
Marine region for the Clyde. Engagement by the Council in the marine planning
process is not expected to require additional resources and presents a key
opportunity to positively influence marine plans affecting Argyll and Bute to ensure
that marine planning actively contributes to and supports delivery of Council
priorities, in particular our SOA outcomes for sustainable economic growth.

IMPLICATIONS

Policy Positively influencing the development of Regional Marine Plan for
the Clyde region assists the Council deliver its commitments for the
environment and SOA local outcomes and objectives for the
economy, communities and environment.

The Council will have to ensure that our Local Development Plan is
consistent with and complements the National Marine Plan, and
ensure that National and relevant Regional Marine Plans are
consistent with our own development policy and corporate priorities
where possible.

Financial None

Legal The Marine (Scotland) Act places a duty on public authorities to
have regard to marine plans in: the development of the Local
Development Plan; relevant authorisation and enforcement
decisions; and other decisions which might impact the marine area.

HR Meeting duties and engagement in marine planning process can be
met under current staff resources.

Equalities None
Risk No significant risks identified.

Customer None
Services



Executive Director of Development and Infrastructure
Policy Lead David Kinniburgh
24 February 2016

For further information contact: Mark Steward; Marine & Coastal Development
Manager; mark.steward@argyll-bute.gov.uk; 01631 567972
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APPENDICES

Appendix 1 — Map of Scottish Marine Regions for Regional Marine Planning

lllustrative map referred to in the
explanatory note to the Scottish
Marine Regions Order 2015
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